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/TH ANNUAL 2011 AASP/NJ
LOU SCORAS MEMORIAL GOLF OUTING
ALLIANCE OF AUTOMOTIVE SEHWEE 'PROVIDERS

MONDAY, MAY 23, 2011
THE COLONIA COUNTRY CLUB - COLON[A NEW JERSEY

10:00am Registration Begins

NEW 11:30am Lunch Served
1:00pm Shotgun Start
LOCATION! 5:30pm Cash Bar
' 6:30pm Dinner
PLAYER REGISTRATION
Please list your players, company and phone number below:
PLAYER COMPANY PHONE NUMBER
Number of players: x $200.00 = $ SPONSOR/ SHOP NAME
Dinner only: x$75.00 = %
Hole Sponsorship: $350.00 = $ Street:
City:
Total Amount: $ State: Zip Code:
’ Phone:
Fax:
Email:
Contact:
___ Hole Sponsorship
___Platinum, Gold, Silver or Bronze Sponsorship
Please make checks payable to AASP/NJ
MAIL TO: AASP/NJ, c/0 CHARLES BRYANT P.O. Box 734, NEPTUNE, NJ 07753
CHECK ENCLOSED NAME OF PERSON CONFIRMING SPONSORSHIP:
BILL MY CREDIT CARD
VISA MASTERCARD AMEX DISCOVER
CARD #: NAME ON CARD:
EXP. DATE: SECURITY CODE:

This year’s outing is dedicated to the late Lou Scoras of Holmdel Auto
Body. Part of the proceeds from this year’s outing will go toward a

Ask about our collision industry scholarship fund.

Platinum, Gold, Contacts:

Silver and Bronze Charles Bryant: 732-922-8909
Sponsorship . Randy Scoras: 732-946-8388

OpportunitieSs # 1 The Colonia Country Club: (732) 381-9500
www.aaspnj.org for more information or to register




Insurance Company

Bad Faith Litigation
in 2011

In the summer of 2010, an
Appellate Court in New Jersey
came out with a decision in the
case of Wood v. New Jersey Man-
ufacturers (No.-L-0926-08) that
addressed the present state of bad
faith litigation in New Jersey at
thistime. This article will address
what is necessary to show in order
to obtain damages in excess of a
specific policy amount, and what
occurs after a jury verdict is ren-
dered in excess of that policy.
These are two separate but equally
important concepts, and unfortu-
nately the law has not really
changed in New Jersey as aresult
of this decision. Where is the law
headed, and will the State
Supreme Court render a different
verdict if it hears this matter on
appeal ? These are important times
for those practicing law and trying
cases against companies who are
willing to gamble with their poli-
cyholders' money.

The above case grows out of
a prior lawsuit for personal in-
juries brought by Karen Wood
against NJM’s insured after a dog
attack at a condominium complex.
The condo complex was named as
adefendant in the underlying case
as well, for allowing the dog to

roam free after repeated warnings
not to do so. Ms. Woods sustained
significant injuries to her cervical
spine as well as her lumbar spine,
which necessitated surgeries to
both areas. These injuries were
contested by NJM and they
claimed to have evidence that at
least some of the injuries pre-ex-
isted the incident. These proofs
were never forthcoming in the
trial.

Ms. Wood was a letter carrier
for the U.S. Postal Service who
ended up having to pay almost
$80,000 in medical payments and
over $200,000 in disability in-
come payments. Claims were
made for loss of income - past and
future - as well as for pain and
suffering and for Ms. Woods' hus-
band for a per quod claim.

At the time of the incident,
NJM’s insured maintained a
$500,000 coverage limit. Prior to
the trial, NJM’s defense attorney,
claims adjuster and the “Major
Claims Committee” evaluated the
case. The Mgjor Claims Commit-
tee came up with a value of
$300,000 and that is all that was
ultimately ever offered to the
plaintiff to resolve her claim.
Plaintiff’s counsel made an offer

to resolve the case for either the
$500,000 policy or just less than
the policy amount prior to the jury
being called to render a verdict.
When the jury came back with a
gross award of $2.4 million (split
approximately 50/50 between the
NJIM insured and the condo devel-
opment), Woods accepted an as-
signment of rights of the insured
to proceed against NJM for its po-
tential bad faith in settling the
matter within its policy limits.
The bad faith litigation and
the underlying case (two separate
cases) were heard by the tria
court judge. The judge then
granted summary judgment
against NJM for the bad faith, or-
dering them to pay the excess
amount owed by NJM’s insured
based upon its failure to appropri-
ately evaluate the case, its failure
to protect its insured and its fail-
ure to deviate from its one and
only evaluation of the case in spite
of indications from other sources
(a claims adjuster, arbitrator and
the attorney trying the case) that
its evaluation may not be appro-
priate. NJM’s position was that its
evaluation was based on some ev-
idence not brought out during the
trial and was appropriate at the

Would a standard leaning towards a strict liability force the insurance companies to more

carefully appraise the cases and offer fair settlement value?




time it was made, making this not,
in asense, “bad faith.”

NJIM asserted that there were
a number of issues as to its deci-
sion not to offer more than they
did. They claimed that there were
general issues of material fact as
to the reasonableness of its pre-
verdict settlement posture, and
that the trial judge misapplied the
legal standards for bad faith lia-
bility under Rova Farms and asso-
ciated case law. As such, they
maintained, the trial judge’s deci-
sion should be overturned and a
hearing regarding its decision
making as to the settlement offer
should be held - in front of a dif-
ferent judge than the original one.
In short, the appellate court agreed
with NJM’s position and sent the
case back down to the lower court
to hold a hearing as to its bad
faith, by adifferent judge than the
one who heard the initial case.

The court relied upon the
quite famous case of Rova Farms
Resort, Inc. v. Investors Ins. Co.,
65 N.J. 474 (1974). The court first
examined the case of Radio Taxi
Serv. Inc. v. Lincoln Mut. Ins. Co.,
31 N.J.299 (1960), which ex-
plained the insurance company’s
obligation as follows:

In the making of such a deter-
mination, the court emphasized
that considerations of experience,
expertise and judgment are partic-
ularly important and significant.
Essentially, the Radio Taxi case
declined to adopt a principle of
strict liability that would make an
insurer automatically responsible
for an excess verdict if it had re-
jected a pre-verdict opportunity to
settle within the policy limits.
Fourteen years later in Rova
Farms, the court reiterated those
general principles of bad faith lia-
bility laid out in Radio Taxi and
cast the insurer’s obligation as one
of fiduciary duty, sounding in both
tort and contract law, recognizing
that the insurer had “contractually
restricted the independent negoti-
ating power of itsinsured” to deal
directly with the injured claimant.

Essentially, that leaves us in
much the same position in which
we have been for the last 36 years
- in order to prove the bad faith of
an insurance company after their
failure to settle a case with policy
limits (which then resultsin asig-
nificantly higher verdict than their
policy limits), it is necessary to

“(The insurer's) decision not to settle must be an honest
one. It must result from a weighing of probabilities in a
fair manner. To be a good faith decision, it must be an
honest and intelligent one in the light of the company’s
expertise in the field. Where reasonable and probable
cause appears for rejecting a settlement offer and for de-
fending the damage action, the good faith of the insurer

will be vindicated.”

essentially try the “intent” of the
insurance company’s failure to
settle and to determine more than
mistake but actual malice or utter
failure to make the least inquiry
into the actual settlement value.
The insurer’s obligation is not a
passive one, but as the court noted
in Rova Farms, the insurer “has a
positive fiduciary duty to take the
initiative and attempt to negotiate
a settlement within the policy cov-
erage.” Even so, the court speci-
fied that an insurer will not be
held liable under these bad faith
principles unless its exercise of
judgment is found to be “actually
dishonest, unreasonably opti-
mistic or otherwisein bad faith, or
infected with negligence such as
to impede the reaching, or having
the capacity to reach, a ‘good
faith’ decision.”

This seems to me to be ahigh
standard and not reachable except
under the rare and most egregious
cases. Perhaps thisis the intent of
the authors of the ruling opinions.
Should this be the law? Would a
standard leaning towards a strict
liability force the insurance com-
panies to more carefully appraise
the cases and offer fair settlement
value? | think this goes without
saying, but might be a better ques-
tion for alegislator than a court.
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